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I can not suppose that the Federal Constitution was drawn by men 
who proposed to put in the hands of one set of authorities the power 
to promise and then withhold from them the means of fulfilling them. 
Now, gentlemen, that is the thing that rushes into my mind the 
minute I see international lawyers, because it affects the international 
responsibilities that I for the time being have to meet. I thank you 
for coming here. I hope that your visit to the capital will result in 
something tangible in the way of recommendations that will be fol- 
lowed. I congratulate you on coming to a city like Washington at 
the time of its greatest beauty to give you new inspiration for the 
support of the national government. 

Afternoon Session 
(Friday, April 29, 1910) 

The Society reassembled at 2 o'clock p. m. 

In the absence of the President and the Vice-presidents, General 
George B. Davis, Judge Advocate General of the United States 
Army, a member of the Executive Council, took the chair. 

The Chairman. The hour of meeting has arrived and I will ask 
the Society to come to order. 

The subject for discussion this afternoon is The Basis of Protection 
to Citizens Residing Abroad, divided into the f ollowing topics : 

1. The question of the limitation of protection by contract between 
the citizen and a foreign government or by municipal legislation. 

2. The citizenship of individuals, or of artificial persons (such 
as corporations, partnerships, and so forth) for whom protection is 
invoked. 

The speakers upon the first subdivision of this topic will be Pro- 
fessor G. W. Scott and Edwin M. Borchardt, Esq. 

I now have the pleasure of introducing Professor Scott. 

[The Committee on Publication regrets to- announce that it has been informed 
by Professor George W. Scott that, owing to the condition of his eyes, he has 
been unable to revise his address, which was delivered from notes, in time for 
publication in the Proceedings. The members of the Society will be glad to 
know, however, that the address will later appear as an article in the American 
Joobnal of International Law.] 
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The Chairman. This very interesting discussion on the question 
of the limitation of protection by contract will he continued by Mr. 
Borchardt, and I now have the pleasure of presenting to the Society 
Mr. Borchardt. 



ADDRESS OF MB. EDWIN M. BORCHARDT, OF WASHINGTON, D. C, 

ON 

The Question of the Limitation of Protection by Contract between 
the Citizen and a Foreign Qovernment or by Municipal 
Legislation. 

The function of the modern state is to safeguard the rights and 
advance the interests of its subjects. International law recognizes 
on the part of states certain norms or attributes of government for 
the purpose of assuring these rights to the individual. Independ- 
ence of states is one of the norms by. which this end is attained ; the 
right of a state to protect its subjects abroad is the complementary 
norm for this purpose. While the right of every state to exercise 
full sovereignty over all the individuals within its territorial limits 
is recognized, foreign nations retain over their subjects within such 
state a protective surveillance to see that their rights, as individuals, 
are not invaded. Though individuals are not the subjects of inter- 
national law, international law imposes upon states duties which have 
in view their conduct towards individuals. 1 States are recognized 
as fully independent, with full powers of local legislation free from 
the interposition of a foreign government on the understanding that 
the rights of individuals will receive the just measure of recognition 
established by international law. "When a state fails in the duty to 
accord these rights, " when it is either incapable of ruling or rules 
with patent injustice, the right of protection emerges in the form of 
diplomatic remonstrance." 2 

The broad principle of international law that when an individual 
establishes himself in a foreign state he renders himself subject to 

i Heilbom, System des Vblkerrechta, p. 64 et seq. 

2 Hall, Foreign Powers and Jurisdiction of the British Crown, Oxford, 1894, 
p. 4. 
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the entire territorial jurisdiction of that state, must be viewed in 
its relation to the complementary principle that the individual in 
question still owes allegiance to his own state and has the right to 
that state's protection when his rights, as measured not by the local 
but by the international standard, are invaded. 3 

An injury to a subject is an injury to his state. 4 The obligation 
to make reparation for ill-treatment of the subject is an obligation 
from state to state. The injured state, therefore, in bringing an 
international claim gives effect to its own right, viz., the right that 
no portion of its state community shall be prejudicially treated, 
international law fixing the standard of treatment. This legal rela- 
tion between two states, however, has as its direct result the material 
advantage of individuals; indeed, this is the raison d'etre of the 
international organization of society. What we therefore call the 
state's ordinary right of protection of its subjects abroad is as an 
international phenomenon only a manifestation of the power of the 
state over the individuals under its allegiance to prevent any in- 
vasion of their rights, and consequently of its own right, on the part 
of other states. 

The states of Latin-America invoke the principle of their inde- 
pendence and complete territorial jurisdiction in order to restrict 
diplomatic interposition to its narrowest limit, that of preventing a 
denial of justice. They complain that private claims are presented 
diplomatically and frequently in the form of a threat, and advance 

s Billet, Reoherches sur lea Droits fondamentaux des Etats, Paris, 1899, p. 19 
et seq., particularly at p. 28. 

* Vattel, Droit des Gens, Pradier-Foderfi's ed. 1863, Bk. 2, Ch. 6, Sec. 71, Vol. 
2, p. 45 et seq. 

Vattel is of the opinion that "whoever ill treats a citizen indirectly offends 
the state, which ought to protect its citizen. The sovereign of the latter must 
avenge his injury, compel the aggressor to accord reparation or punish him, since 
otherwise the citizen would not obtain the great end of civil association which is 
security." Fiore differs from this opinion; he believes that it is against good 
politics and governmental prudence to make the complaint of an individual a 
national issue, excepting where it is of a nature to engage the safety or honor 
of the state. Nouveau droit international public, Antoine's translation, Sec. 648, 
Vol. 1, p. 560. Several Latin-American states have given official sanction to 
Flore's view in their legislation and their treaties. 
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the ultimate right of every state to pass upon all pecuniary claims 
against it ; they contend that the European Powers too readily accede 
to demands for intervention on the part of their subjects, however 
exaggerated and doubtful they may be. 6 They insist that the claims 
shall be submitted to local tribunals, and by every means seek to bring 
about this result. The majority of the European Powers, by their 
refusal to enter into treaties embodying the principles contended for 
by Latin-America, in effect deny that the states of Latin-America 
have reached that stage in the administration of civilized justice 
which would warrant a complete and final surrender of their sub- 
jects to the determinations of the local courts. 6 

Latin-American states, in which this question of the limitation of 
diplomatie protection has usually arisen, have found themselves the 
victims of three broad classes of claims : first, claims resulting from 
injuries received in civil wars, inflicted both by state authorities and 
revolutionists; second, claims based upon acts of violence and op- 
pression of various kinds, such as false arrest, imprisonment, and 
expulsion; and finally, claims arising out of contracts concluded 
with aliens. (The question of claims arising out of public debts 

b Pradier-Fod€r«, Traitfi de Droit international public, Vol. 1, Sees. 204-5; 
Calvo, Le droit international, Vol. 1, Sees. 204-5; Despagnet, Cours de Droit 
international public, 2d ed., 1899, p. 197; Revue ggnerale du droit international 
public, Vol. 2 (1895), p. 341. 

As early as 1852 the Venezuelan Government had endeavored to obtain an 
agreement among the Latin-American states not to recognize any of the claims 
presented by foreign governments in matters of private interest. Mr. Leocardlo 
Guzman was charged at Lima and other capitals with a mission whose object was, 
it was said, to prepare an entente of the American states on this point. An- 
nuaire des deux mondes, Vol. 3, 1852-3, p. 749, cited in Revue generate de droit 
international public, 1897, pp. 227-8. 

« See letter of Secretary of State Gresham to Mr. Ryan, Minister to Mexico, 
April 26, 1893, cited in Moore's Digest of International Law, Vol. VI, pp. 270-1, 
to the effect that only " where complete international equality is recognized," 
must a country " admit the competency and the disposition of the courts of the 
other to do complete justice to all litigants . . . regardless of nationality." 

See also opinion of M. Thiers cited in the Project presented to the Pan-American 
Conference of 1901 at Mexico by a delegation of several Latin-American states, 
session of December 4, 1901. Second International American Conference, English 
text, Mexico, Government Printing Office, 1902, Vol. 2, pp. 273-4. See also 
Moore's Digest, Vol. VI, p. 267. 
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is being left out of consideration, this having found a special solution 
in the Porter proposition at The Hague. The question, moreover, 
has been fully discussed at other places.) European states being for 
the most part unwilling to conclude treaties stipulating for complete 
surrender of these claims to the local courts, the Latin-American 
states on the authority of Calvo 7 and the general international law 
applied in Europe have sought other means to attain their end and 
secure freedom from the constant employment of diplomatic measures 
of coercion to which they find themselves subject. 

This they have done by establishing certain limitations upon pro- 
tection in their constitutions, laws, and treaties. They assert the 
right to do this on the legal grounds of independence, sovereignty, 
complete territorial jurisdiction and the fact generally recognized 
that individuals who establish themselves in a foreign state must 
submit to the local law. In this contention they are supported by 
well-known publicists, 8 particularly Calvo, Pradier-Fodere, Blunt- 
schli, Seijas, and Fiore. 

The first class of claims, those arising out of injuries suffered 
during civil war, has given rise to a large share of these limitations. 
The Latin-American states assert that an injury suffered by an alien 
in civil war constitutes no better ground of claim than an injury 

7 Op. cit., Sees. 204-5. See also on the Calvo doctrine articles by Amos S. 
Hershey, American Journal of International Law, Vol. I, pp. 26-34; Percy Bord- 
well in Green Bag, Vol. 18 (1900), pp. 377-82; Edgington, The Monroe Doctrine, 
1905, pp. 218-260; Criclifield, American Supremacy, 1908, Vol. II, p. 39 et seq. 

a Calvo, op cit., Sec. 1280 et seq.; Pradier-Fodere, op cit., Sec. 402 et seq.; 
Bluntschli, Le droit international codifie, Sec. 380; Seijas, El derecho interna- 
tional, Vol. 3, p. 308 et seq.; Vol. 4, pp. 507-14, and authorities there cited; 
Fiore, op. cit., Sees. 648-657. 

Fiore believes that protection is unjustifiable when its object is to obtain for 
subjects abroad a privileged position. He holds that individuals settling abroad 
are subject to the local law (Sec. 648). He justifies protection of the interests 
of an individual enly where the foreign government acts arbitrarily towards the 
alien in violating a principle of law, i. e., only when it deprives aliens of the 
enjoyment of civil rights, etc. (See. 649). 

Antoine, Fiore's translator, believes that when a state treats aliens in a preju- 
dicial manner by laws which are in derogation of the usage of civilized countries 
of our epoch, intervention is legitimate. He thus justifies the intervention of 
France in 1838 in Buenos Ayres and Mexico. 

4 
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received in an international war. They assert that states do not 
recognize in such cases any right to indemnity in favor of their own 
citizens and that aliens can not enjoy any such privilege in view of 
the fact that they submit themselves to the local law when they enter 
a state. 9 

The frequent occasions upon which Latin-American states have 
heen compelled to pay indemnities for such injuries 10 has induced 
a number of these states to incorporate clauses in their constitutions, 
laws, treaties, and conventions of the Pan-American Congresses ex- 
empting themselves from all obligations to indemnify aliens for 
injuries suffered during civil war, not only when these are caused by 
insurgents, 11 but also when the injury is caused by the authorities 
in the suppression of the revolution. 12 European nations in sup- 

»Calvo, op. cit., Sec. 1297, and authorities there cited; Pradier-Eodere', op. cit., 
Sees. 204-5, 1224. Claims arising out of injuries sustained by mob violence are 
placed upon the same footing. Calvo, See. 1271; Vol. 6, Sec. 256. 

io After the civil war in Chile in 1891, Rev. gen. dr. int. pub., 1896, p. 478: 
1897, pp. 416-18. At the end of the civil war in Venezuela in 1892, Rev. gen., 
Vol. 2, 1895, p. 344; at the end of the civil war of 1893-4 in Brazil, Rev. gen., 
Vol. 4, 1897, p. 403 et seq.; Seijas, op. cit., Vol. V, pp. 544-51; and on other 
occasions, Rev. gen., Vol. 2, p. 338. 

n The clause usually reads : " Neither [citizens] nor foreigners shall have in 
any case the power to claim from the government indemnification for damages 
arising out of injuries done to their persons or property by revolutionists." See 
constitution of Guatemala, Art. 14, Rodriguez, American Constitutions, Vol. 1, 
p. 238: Salvador, Art. 46, Rodriguez, Vol. I, p. 268; Venezuela, Art. 15, Rodri- 
guez, Vol. I, p. 201 : Haiti, Art. 185, Rodriguez, Vol. I, p. 85 ; Honduras, Art. 
142, Rodriguez, Vol. I, p. 388; Ecuador, law of August 25, 1892, Art. 12 (British 
and Foreign State Papers, Vol. 84, p. 645); Venezuela, law of April 16, 1903, 
Art. 17 (State Papers, 96, p. 647). 

12 The convention on the rights of aliens adopted at the Second Pan-American 
Conference at Mexico in 1901 to which the United States did not subscribe reads 
" the states are not responsible for damages sustained by aliens through acts of 
rebels or individuals and in general for damages originating from fortuitous 
causes of any kind, considering as such the acts of war whether civil or national, 
except in the case of failure on the part of the constituted authorities to comply 
with their duties." Sen. Doc. 330, 57th Cong., 1st Sess., p. 228. 

The treaties that have been concluded between European and American states 
providing for exemption from responsibility in cases of civil war also deny the 
exemption where the state authorities have been negligent. See Alvarez, Le droit 
international amerieain, 1910, p. 122, and the following treaties: 
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porting claims arising out of these civil wars, regardless of whether 
insurgents or authorities caused the injury, take the ground that the 
responsibility of the state is due to a lack of diligence in preventing 
or suppressing uprisings. This ground could hardly he general, for 
" the highest interests of the state are too deeply involved in the 
avoidance of such commotions to allow the supposition to he enter- 
tained that they have been caused by carelessness on its part which 
would affect it with responsibility towards a foreign state." 1S More- 
over, if they were negligent in fact, it would be extremely difficult 
to prove, and if the claims rested upon this ground alone few of them 
could be prosecuted to payment. As a matter of fact, the ground 
is advanced for plausibility only, and assuming that the states are so 
organized that civil commotion is only a fortuitous event and not 
one invited by lack of proper political organization, we must support 
the Latin-American states in their endeavors to be relieved from the 
diplomatic pressure of claims resulting from injuries suffered in the 
operations incident to civil war. 

Germany and Mexico, Bee. 5, 1882, Art. 18, Martens' Recueil des traites, Vol. 
59, p. 474. 

Sweden and Norway and Mexico, July 29, 1885, Art. 21, ibid, Vol. 63, p. 690. 

France and Mexico, Nov. 27, 1886, Art. 11, ibid, Vol. 65, p. 843. 

Italy and Mexico, April 16, 1889, Art. 12, April 16, 1890, Art. 12, ibid., Vol. 
68, pp. 771 and 711. 

Belgium and Mexico, June 7, 1895, Art. 15, ibid., Vol. 73, p. 73. 

Germany and Colombia, July 23, 1892, Art. 20, ibid, Vol. 69, p. 842. 

Italy and Colombia, Oct. 27, 1892, Art. 21, ibid, Vol. 72, p. 313. 

Spain and Peru, July 16, 1897, Art. 4, Olivart's Coleccion de tratados de 
Espaffa, Vol. 12, p. 348; Rev. gen. de droit int. pub., 1897, p. 795. 

Spain and Honduras, Nov. 17, 1894, Art. 4, Olivart, op. tit., Vol. 11, p. 156. 

Spain and Colombia, April 28, 1894, Art. 4, Olivart, op. tit., Vol. 11, p. 63. 

The treaty clause limiting diplomatic interposition very often has reference to 
claims growing ont of civil wars. Ralston, Venezuelan Arbitrations of 1903, Sen. 
Doc. 315, 58th Cong., 2d SeBS., p. 970. 

The Institute of International Law deprecates the practice of concluding 
treaties in which states hold themselves irresponsible for injuries arising out of 
civil war. Annuaire, 1900, pp. 254-6. 

is Hall, International Law, 5th ed., 1904, p. 223. See also Fiore, op. tit., See. 
673 et scq.; Pillet, Les Lois de la Guerre, p. 29; Wiesse, Le Droit international 
applique 1 aux Guerre civil, See. 14; Leval, La Protection diplomatique, See. 103; 
Pittard, Protection des Nationaux, 1896, pp. 281-2. 
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The second, and perhaps the largest, class of limitations arises 
out of claims based upon acts of violence or oppression in time of 
nominal peace. The limitations consist in denying the lawfulness 
of diplomatic interposition in these cases, except where there is a 
denial of justice ; that is, they assert that every claim advanced by 
a foreigner, Avhether against an individual or against the state, must 
find its final settlement before the local courts, and that only in the 
case of a denial of justice can diplomatic interposition be 
entertained. 14 

« The law of Venezuela, April 10, 1903, which is typical of many of these pro- 
visions, reads, Art. 11 (State Papers, Vol. 90, p. 047): "Neither domiciled 
aliens nor those in transit have the right to have recourse to diplomatic inter- 
vention except when legal means having been exhausted before the competent 
authorities, it is clear that there lias been a denial of justice or a notorious 
injustice has been done or that there has been an evident violation of the prin- 
ciples of international law." See also Costa Rica, law of December 20, 1886, 
Moore's Digest, Vol. VI, pp. 2G9-70; Salvador, law of September 27, 1886, Art. 
39, Moore's Digest, Vol. VI, p. 267, Foreign Relations, 1887, p. 69; Ecuador, 
law of August 2C, 1892, Art. 10, State Papers, 84, p. 643; Mexico, law of May 28, 
1886, Art. 35, Legislacion Mexicana, Vol. 17, p. 474 et seq., For. Bel., 1895, pt. 2, 
p. 1012; Guatemala, Constitution, Art. 23, Rodriguez, Vol. I, 239; Nicaragua, 
Constitution, Art. 11, Rodriguez, Vol. I, p. 362. 

See Project presented to the Second International American Conference, op. 
cit., pp. 274-77. Article 3 of the convention on the rights of aliens, adopted at 
the Conference reads : " Wherever an alien shall have claims or complaints either 
civil, criminal or administrative, whether against a state or its citizens, he shall 
present his claims to a competent court of the country and such claims shall not 
be made through diplomatic channels except in the cases where there shall have 
been on the part of the court a manifest denial of justice or unusual delay, or 
evident violation of the principles of international law." 

A provision similar to this convention has been embodied in the following 
treaties concluded between European and American states. Mexico appears to 
have had little difficulty in negotiating such treaties: 

Germany and Mexico, Dec. 5, 1882, Art. 18, Martens', Recueil des traites, Vol. 
59, p. 474. 

Sweden and Norway and Mexico, July 29, 1885, Art. 21, ibid, Vol. 63, p. 690. 

France and Mexico, Nov. 27, 1886, Art. 11, ibid, Vol. 65, p. 843. 

Holland and Mexico, Sept. 22, 1897, Art. 16, ibid, Vol. 83, p. 188. 

Germany and Colombia, July 23, 1892, Art. 20, ibid, Vol. 69, p. 842. 

Italy and Colombia, Oct. 27, 1892, Art. 21, ibid, Vol. 72, p. 313. 

Spain and Peru, July 16, 1897, Art. 6, Olivart's Coleccion de tratados de 
Espana, Vol. 12, pp. 348-9; Revue generate de droit int. pub., 1897, p. 795. 

Spain and Colombia, April 28, 1894, Art. 6, Olivart, op. cit, Vol. 11, p. 63. 
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Most subtle measures have been resorted to by these states to bring 
about the desired results. The first method is to provide that " for- 
eigners are entitled to enjoy all the civil rights enjoyed by natives " 
and that " a nation has not, nor does it recognize in favor of for- 
eigners, any other obligations or responsibilities than those estab- 
lished by [its] constitution and laws in favor of [its] citizens." 
Such provisions are a direct result of the resolutions of the Pan- 
American Conferences of 1889 and 1901, which were subscribed by 
almost all the states represented except the United States. 15 Mr. 
Trescott, the delegate of the United States at the Conference of 
1889, foresaw that such a provision was an attempt to forestall 
diplomatic intervention by " an internal legislative limitation of 
liability," a proposition which the Unted States Government has 
never admitted as having force in determining the responsibility of 

France and Venezuela, Nov. 26, 1885, Art. 5, Martens, Reeueil, Vol. 62, p. 684. 

United States and Peru, Sept. 6, 1870, Art. 37, Martens, op. tit., Vol. 51, p. 
107; Pradjer-Foderg, op. cit., Vol. Ill, p. 236. 

An exemption from diplomatic interposition except in cases of manifest denial 
of justice in some treaties, has reference only to the case of aliens taking part 
in civil struggles and provides that these shall be treated as nationals ■without 
right to diplomatic interposition except in cases of denial of justice. 

Spain and Ecuador, May 23, 1888, Art. 3, Olivart's Coleccion de tratados de 
EspaBa, Vol. 9, p. 27. 

Spain and Honduras, Nov. 17, 1894, Art. 3, Olivart, op. cit., Vol. 11, p. 156. 

Belgium and Ecuador, March 5, 1887, Art. 3, Martens, Reeueil, Vol. 65, p. 741. 

i« Articles 1 and 2 of the convention on the rights of aliens adopted at .the 
Second Pan-American Conference at Mexico, 1901-2, have been reincorporated 
into the constitutions and laws of the majority of the Latin-American republics. 
This convention provides (1) "Aliens shall enjoy all civil rights pertaining to 
citizens and may make use thereof in the substance form or procedure and in the 
recourses which result therefrom, under exactly the same terms as the said 
citizens except as may be otherwise provided by the constitution of each country." 
The reserve embodied in this article "except as may be otherwise provided by 
the constitution of each country " may leave the effect of the convention in some 
doubt. Article 2 provides, "The states do not owe to, nor recognize in favor 
of, foreigners, any obligations or responsibilities other than those established by 
their constitutions and laws in favor of their citizens." Sen. Doc. 330, 57th 
Cong., 1st Sess., p. 228. 

See also Alvarez, op. cit., pp. 234-5; Calvo, op. cit., Vol. 6, Sec. 256, p. 331; 
For. Rel., 1893, pp. 731-4. 

The Third Pan-American Conference at Rio de Janeiro, 1906, did not renew the 
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states to one another. 16 This limitation is, of course, merely sup- 
plementary to a general provision in every state system in Latin- 
America that foreigners must submit themselves for all purposes to 
the local law. 17 Some states have in one poi'tion of their laws gov- 
erning foreigners 18 provided that the alien has the right " to appeal 
for the protection of his country by diplomatic means according to 
the precepts established by the constitution." This apparently 
liberal provision is subsequently modified in the same law by a clause 
that such diplomatic intervention is only possible in cases of denial 
of justice after the ordinary means provided by the laws have been 
exhausted, and then follows a special legislative definition of the 
term " denial of justice " in which it is provided that a " denial of 
justice " is understood when the " judicial authority refuses to make 

convention on the right of aliens adopted at the Mexican Conference in 1901, 
but seems to have left the matter to be governed by the principles of interna- 
tional law. Alvarez, op. eit., p. 235. 

The following constitutions embody this provision: 

Colombia, Art. 11, Rodriguez, Vol. II, p. 321. 

Costa Rica, Art. 12, Rodriguez, Vol. I, p. 328. 

Ecuador, Art. 37, Rodriguez, Vo). II, p. 283. 

Honduras, Art. 11, Rodriguez, Vol. I, p. 362. 

Nicaragua, Arts. 7-8, Rodriguez, Vol. I, p. 301. 

Panama, Art. 9, Rodriguez, Vol. I, p. 394. 

Paraguay, Art. 33, Rodriguez, Vol. II, p. 388. 

The following laws contain a similar provision: 

Guatemala, Law of Feb. 21, 1894, Art. 47, State Papers, Vol. 86, p. 1281 et seq. 

Mexico, Law of May 28, 1886, Art. 30, Foreign Relations, 1895, pt. II, p. 1012; 
Legislacion Mexicana, Vol. 17, p. 474 et seq. 

io Report on the Uniform Code of International Law at the First Pan-American 
Conference, Sen. Ex. Doc. 224, 51st Cong., 1st Sess., pp. 28, 29 ; Mr. Fish, Secre- 
tary of State, to Mr. Foster, Minister to Mexico, July 15, 1875, Moore's Digest, 
Vol. VI, p. 310. See Mr. Bayard's statement with reference to the Venezuelan 
law of February 14, 1873, Moore's Digest, Vol. VI, p. 745 ; see also Foreign Rela- 
tions, 1887, p. 99; 1888, p. 491; 1893, pp. 731-2. 

if Salvador, Constitution, Art. 45, Rodriguez, Vol. I, p. 268 ; Cuba, Constitu- 
tion, Art. 10, Rodriguez, Vol. II, p. 115; Salvador, Law of September 29, 1886, 
Art. 38, State Papers, Vol. 77, p. 116; Colombia, Laws of November 28, 1888, 
Art. 9, State Papers, Vol. 79, p. 167 et seq. 

is Honduras, decree of April 10, 1895, Art. 27, State Papers, Vol. 87, pp. 703-4. 
Salvador, law of September 29, 1886, Art. 29, State Papers, Vol. 77, pp. 116-18. 
Guatemala, decree of February 21, 1894, art. 42, State Papers, Vol. 86, p. 1281 
et seq. 
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a formal declaration concerning the main issue or any of the inci- 
dents in the case," and that a " denial of justice " can not be alleged 
no matter how iniquitous or contrary to law the decision may be. 19 
In other words, if a decision has been made in the case, " denial of 
justice " can no longer be alleged. It is hardly to be supposed that 
any foreign state, even among those which have concluded treaties 
with the Latin-American states providing for a renunciation of 
diplomatic interposition in all cases except denials of justice, would 
consider themselves bound by a municipal legislative interpretation 
of the term "denial of justice." Great Britain and the United 
States with one exception 20 have not only declined to conclude 
treaties renouncing diplomatic interposition, but have expressly pro- 
tested against any articles of local law which purport to limit or 
restrict the diplomatic interposition of the government. 21 

i» The clause reads (Honduras, decree of April 10, 1895, State Papers, Vol. 87, 
pp. 705-6, Art. 34) : "Aliens may not have recourse to diplomatic intervention 
except in case of denial of justice, and after having in vain appealed to the ordi- 
nary means provided by the laws of the Republic." 

Article 35 provides: "Denial of justice is understood when the judicial 
authority refuses to make a formal declaration concerning the principal matter 
or any of the incidents of the case. * » * 

" Consequently, by the mere act of the judge giving a decision or sentence, in 
any sense, denial of justice cannot be alleged, although it may be alleged that 
the decision is iniquitous or contrary to law." 

See also, Salvador, law of September 29, 1886, Arts. 39 and 40, State Papers, 
Vol. 77, pp. 116-18; Guatemala, decree of February 21, 1894, Art. 42, State 
Papers, Vol. 86, p. 1281 et seq. 

Brief of Mr. Penfield in case of Salvador Commercial Co. (U. S.) v. Salvador, 
For. Rel., 1902, p. 845. 

20 Treaty between United States and Peru, September 6, 1870-, Art. 37, Pradier- 
Foderfi, op. cit., Vol. Ill, p. 236 ; Martens, op. cit., Vol. 51, p. 107. 

2i Great Britain and the United States, while upholding the duty of their 
injured subject abroad to appeal to the local court for redress, have never hesi- 
tated to interpose in his behalf when they deemed a foreign court in any way 
unworthy of confidence. Lord Palmerston in the House of Commons, June 25, 
1850; Ackerman, Attorney-General, 1871, 13 Atty.-Gen. Op., p. 547, cited in 
Moore's Digest, Vol. VI, pp. 681-2. 

In some cases of oppression resort to the judicial remedy may be dispensed 
with, diplomatic interposition being immediate. Mr. Bayard, Minister to Mexico, 
■July 20, 1885 ; 2 Wharton's Digest, p. 685, and other cases there cited. 

For attitude of Germany, see Foreign Relations, 1902, p. 844, Moore's Digest, 
Vol. VI, p. 300. 
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Another general provision by which it is sought to limit state 
responsibility is that the public official causing the injury shall be 
personally sued and the state can not be made a party to the suit. 22 
How limited the redress of the individual under such circumstances 
must be, is apparent on its face. 

Perhaps the most drastic attempt to limit diplomatic interposition 
was incorporated in the decree of Ecuador of July 17, 1888, 23 in 
which the nation was relieved from responsibility to aliens for all 
damages resulting from war, civil or international, from all military 
operations or measures adopted for the restoration of public order, 
and from " measures adopted by the government towards natives or 
foreigners involving their arrest, banishment, or imprisonment 
* * * whenever the exigencies of public order * * * require 
such action." In this case a collective note was addressed by the 
diplomatic body at Quito to the Minister of Foreign Affairs in 
which they stated that they would act on the principle that the 
internal legislation of a state can not alter international law to the 
prejudice of the subjects of other nations. 24 

Some states have, furthermore, sought to avoid diplomatic inter- 
position by provisions establishing a co\irt or board of commissioners 
which was to take jurisdiction of claims against the state presented 

For United States protest, see Foreign Relations, 1887, pp. 78, 90, Moore's 
Digest, Vol. VI, pp. 207, 271; for Great Britain's protest, December 7, 1887, and 
April 17, 1888, against the law of Salvador of September 29, 1886, see State 
Papers, Vol. 77, p. 116. 

22 The constitution of Hayti of October 9, 1889, Art. 185, Rodriguez, op. cit., 
Vol. II, p. 85, reads: "The injured parties, however, shall have the right if they 
choose to prosecute before the courts according to law the individuals recognized 
as authors of the wrongs perpetrated and seek in this way the proper legal repara- 
tion." See also Ecuador, constitution, Art. 39, Rodriguez, Vol. II, p. 284; Salva- 
dor, constitution, Art. 38, Rodriguez, Vol. I, p. 294; Bolivia, constitution, Art. 
Ill, Rodriguez, Vol. II, pp. 441-2; Venezuela, decree of February 14, 1873, Art. 
3. See also Tchemoff, Protection des Nationaux, 1899, p. 292; Calvo, op. cit., 
Sec. 1263. 

23 Recopilacion de leyes de Ecuador (Noboa) , Vol. 2, pp. 124-5. 

2* State Papers, Vol. 79, pp. 166-7; Alvarez, op. cit., p. 121. The United 
States in a series of notes declared that they could "never acquiesce in any 
attempt on the part of [Ecuador] to use such a statute as an answer to a claim 
which this government had presented." For Rel., 1881, pt. 1, pp. 490-2. 
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both by subjects and foreigners. The harsh conditions which often 
accompany the presentation of a claim to sueh a board might easily 
involve more danger and loss to the individual bringing the claim 
than if he had never made it known. 25 Finally, it is sometimes 
provided that the bringing of a claim which would prejudice the 

25 Venezuela, decree of February 14, 1873, Recopilacion de leyes, Vol. 5 
(1870-3), pp. 241-3; State Papers, Vol. 74, pp. 1065-67. Aroa Mines (Gt. Brit.) 
v. Venezuela, February 13, 1903, Ralston, Vol. I, p. 350 et seq. The Venezuelan 
decree of 1873 provides that if the claim appears to have been exaggerated the 
claimant shall forfeit the entire claim and is in addition liable to a fine and to 
imprisonment from three to twelve months; if the claim appears to be ill- 
founded the claimant is liable to a still heavier fine or to imprisonment of from 
six to twenty-four months (Art. 8). The law of April 16, 1903, Art. 12 (St. 
Pap., Vol. 96, p. 647 et seg.) compels the alien to subscribe a declaration binding 
himself to abide by the provisions of the decree of 1873 under penalty of expul- 
sion. See also Rev. gen. dr. int. pub., Vol. 2 (1895), p. 344 et seg., and article 
by Daguin, "Les etrangers au Venezuela," Rev. du dr. int. prive, Vol. 1 (1905), 
p. 277 et seg. 

It is to be noted that occasionally Latin-American governments have estab- 
lished courts to consider claims arising out of injuries inflicted upon foreigners 
which are apparently free from these hazardous limitations. Thus Colombia, by 
a law of August 31 and October 11, 1886, State Papers, Vol. 77, p. 810, as 
amended February 15, 1887 (State Papers, Vol. 78, p. 53), provided that loans, 
supplies, expropriations or other losses even when under circumstances caused 
by rebels shall be compensated for. See decree of Colombia, July 30, 1878, State 
Papers, Vol. 69, p. 376; Guatemala, law of February 21, 1894, Art. 81, State 
Papers, Vol. 86, p. 1281 et seq. 

As in most state systems founded upon Roman law, the state generally in 
Latin-America can be sued. It is expressly provided for in the following con- 
stitutions and laws: 

Argentine constitution, Art. 100, Rodriguez, Vol. I, pp. 127-8. 

Brazil constitution. Art. 60, ibid, Vol. I, p. 155. 

Colombia constitution, Art. 151, ibid, Vol. II, p. 355. 

Costa Rica constitution, Art. 46, ibid, Vol. I, p. 332. 

Venezuela constitution, Art. 14, ibid, Vol. I, p. 225. 

Brazil, law of November 20, 1894, Colleecao das Leis, 1894, Vol. 1, p. 16 et seq. 

Colombia, law of August 31, 1886, Arts. 1, 2, State Papers, Vol. 77, p. 807. 

Venezuela, law of April 16, 1903, Art. 16, State Papers, Vol. 96, p. 647 et seq. 

Guatemala, law of February 21, 1894, Art. 81, State Papers, Vol. 86, p. 1286 
et seq. 

The supreme court is usually given jurisdiction of suits in which the govern- 
ment is a party. 
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nation, or any recourse to diplomatic protection, involves the expul- 
sion of the foreigner. 26 

A third class of claims in the Latin-American states arises out of 
contracts made between the govei'nment and an alien. Since 1886 
many of the Latin-American states have incorporated into their con- 
stitutions and laws a provision that every contract shall hear the 
clause that the foreigner " renounces all right to prefer a diplomatic 
claim in regard to rights and obligations derived from the contract," 
or else that " all doubts and disputes " arising under it " shall be 
submitted to the local courts without right to claim [the] diplomatic 
interposition " of the alien's government. 27 

While the United States has always considered that a citizen is 
not competent " to divest himself of any part of his inherent light to 
protection or to impair the duty of his government to protect him," 28 
some governments — the United States and Italy 29 among others — 
have generally followed the course of declining their diplomatic inter- 
position in ordinary cases arising out of contract, so that frequently 
this clause renouncing diplomatic protection is merely confirmatory 
of the attitude assumed by states of injured aliens. 30 However, 
there have been so many cases of confiscatory breaches of contract 

*« Nicaragua, constitution, Art. 11, Rodriguez, Vol. I, p. 302; Honduras, con- 
stitution, Art. 15, ibid, Vol. I, p. 362 ; Honduras, law of April 10, 1895, Art. 37, 
State Papers, Vol. 87, p. 707. 

2' Ecuador, constitution, Art. 38, Rodriguez, Vol. II, p. 283, Rev. gen. dr. int. 
pub., Vol. 4, 1897, p. 228. See also Ecuador, law of August 25, 1892, Art. 14, 
State Papers, Vol. 84, p. 640 ; Venezuela, constitution, Art. 124, Rodriguez, Vol. 
I, pp. 230-1; Colombia, law of November 26, 1888, Art. 15, State Papers, Vol. 79, 
p. 167 et seq. 

See letter of Secretary of State Bayard to Mr. Straus, Minister to Turkey, 
June 28, 18S8, Foreign Relations, 1888, pt. 2, p. 1599, Moore's Digest, Vol. VI, 
pp.. 296-7, with reference to a law of Turkey of January 10, 1888, Art. 5, pro- 
viding tliat foreigners shall not be permitted to set up printing offices in Turkey 
unless by formal declaration they renounce the privileges and immunities of 
foreigners. 

28 Moore's Digest, Vol. VI, pp. 296-7. 

20 For the policy of Italy see Rev. gen. dr. int. pub., Vol. 4 (1897), pp. 405-6, 
citing notes of Italian Minister of Foreign Affairs. 

30 Moore's Digest, Vol. VI, p. 705 et seq. Statement of Mr. Hay, Secretary of 
State, in the case of Salvador Commercial Company (U. S.) v. Salvador, Moore's 
Digest, Vol. VI, pp. 731-2, For. Relations, 1902, pp. 839, 871; Mr. Olney, Secre- 
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by the Latin-American executives and legislatures and so many other 
infractions of rights derived from ordinary contracts, that reasons 
for interposition founded upon tort are not hard to find. Interna- 
tional trihunals have in many cases of arbitrary annulment of con- 
cession-contracts relieved claimants from stipulations providing for 
reference of all matters of difference under the contract to the local 
courts. 31 Where the denial of justice was proved, these tribunals 
have generally allowed claims arising out of violations of contract 
rights. 32 

International arbitration tribunals and ministries of foreign 
affairs have declined to consider the government of the injured alien 
bound by such contractual renunciation of diplomatic interposition 
on the part of the individual. By such a clause he can not contract 
away the right of his government, which is absolutely independent 
of his own right, though traced through it. 33 Mr. Bainbridge, 
American Commissioner in the case of Rudloff (TJ. S.) v. Vene- 
zuela, 34 confirmed the opinion of Mr. Commissioner Little in the 
United States and Venezuelan Commission of 1890 in the Flanagan 
Case, 35 that such a provision in contracts between a sovereign and 

tary of State, in claim of North and South American Construction Company V. 
Chile/ Moore's Digest, Vol. VI, pp. 728-9, For. Relations, 1895, pt. 1, p. 83; 
Calvo, o-;>. cit., Vol. VI, Sec. 366, p. 351; McMurdo's case (U. S.) v. Portugal, 
Moore's Arbitrations, Vol. II, pp. 1865-99, Moore's Digest, Vol. VI, pp. 727-8, 
297. 

3i Moore's Digest, Vol. VI, p. 295, and cases there cited. See also Milligan 
(TJ. S.) i\ Peru, December 4, 1868, Moore's Arbitrations, Vol. II, pp. 1643-i. 

32 Moore's jUigest,, Vol. VI, p. 718, and authorities there cited. 

as Foreign Relations, 1902, p. 844; Wharton's Digest, Vol. II, Sec. 242, p. 695; 
Moore's Digest, Vol. VI, p. 294; Martini (Italy) v. Venezuela, February 13 and 
May 7, 1903, Ralstoif, Vol. I, p. 819 ; other cases cited in Moore's Digest, Vol. VI, 
p. 307. 

The decisions, however, are by no means uniform. See opinion of Plumley, 
Umpire, in French Company of Venezuela Railroad (France) v. Venezuela, Feb- 
ruary 19, 1902, Sen. Doc. 533, 59th Cong., 1st Sess., p. 445; Day & Garrison 
(U. S.) v. Venezuela, December 5, 1885, Moore's Arbitrations, Vol. IV, p. 3548; 
Orinoco Steamship Company (TJ. S.) v. Venezuela, February 13, 1903, Barge, 
Umpire, Ralston, Vol. I, pp. 90-91. 

«Rudloff (U. S.) v. Venezuela, February 13, 1903, Ralston, Vol. I, pp. 180-187. 
•United States v. Venezuela, December 5, 1885, opinions of the Commission, 
shington, 1890, p. 451. 
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an. alien is not consonant with sound public policy, and he added 
that these constitutional provisions and legislative enactments are in 
contravention of the law of nations and " pro tanto modifications or 
suspensions of the public law beyond the competence of any single 
power." 

The United States has probably been responsible for the incorpora- 
tion into the constitutions of Cuba 3C and Panama 37 of the pro- 
vision that obligations of a civil nature arising out of contracts or 
other acts or omissions shall not be nullified or impaired by either 
the legislative or the executive power. 

Another general means of forestalling diplomatic interposition is 
So provide measures making it difficult for the alien to assert his 
foreign nationality and bringing him within the optional power of 
the state to claim him as its own citizen. Such measures are ap- 
parent in the provision of Article 69 of the constitution of Brazil, 38 
reincorporating the decree of December 14, 1889, providing that all 
aliens who within a certain period failed to register their for- 
eign nationality before certain administrative boards would lose 
their right of alienage. 39 Spain (in Cuba), 40 Mexico, 41 Salva- 

3« Constitution of February 21, 1901, Art. 13, Rodriguez, Vol. II, p. 115. 

3* Constitution of February 13, 1904, Art. 30, iot'cf, Vol. I. p. 398. 

3» Rodriguez, Vol. I, p. 158. 

3» Salvador's constitution, Art. 48, Rodriguez, Vol. I, p. 268, provides that the 
alien who accepts office with salary becomes a citizen. It is also generally pro- 
vided that a person accepting public office becomes thereby a citizei.. 

The American republics generally reserve the right of treating aliens who take 
part in their civil struggles as their own nationals. See treaties of Germany 
and Colombia, July 23, 1892, Art. 20, Martens, Vol. 69, p. 842; Spain ahd Hon- 
duras, November 17, 1894, Art. 3, Olivart's Coleccion, Vol. I 1 <-.' 156; Spain and 
Colombia, April 28, 1894, Art. 4, Olivart, ibid, Vol. 11, p 63; Italy and Colombia, 
October 27, 1892, Art. 5, Martens, Vol. 72, p. 310. See also debate in German 
Reichstag, January 21, 1894, cited in Rev. gen. dr. int. pub., Vol. 2 (1905), pp. 
343-4. 

Corporations doing business in the state are often regarded as national cor- 
porations. Colombia, constitution, Art. 14, Rodriguez, Vol. II, p. 321 ; Vene- 
zuela, constitution, Art. 124, Rodriguez, Vol. I, p. 231 ; Salvador, law of Septem- 
ber 29, 1886, Art. 5, State Papers, Vol 77, p. 116. 

*« Decree of February 15, 1896, Moore's Digest, Vol. VI, pp. 316-17 ; Vol. I' 
pp. 794-95. 

"Decree of March 16, 1861, Legisl.icion Mexicana, Vol. 9, p. 123; decree 
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dor, 42 and other states 43 have at different times sought to establish 
these regulations for the matriculation of foreigners as conditions 
precedent to diplomatic interposition by their governments. The 
United States, however, 44 has always taken the attitude that while their 
subjects in foreign states must comply with reasonable local require- 
ments of registration, " the omission to do so can not vitiate their 
right to protection as citizens by their own government in case of 
need." France has likewise 45 protested against any limitation upon 
its right to protect its citizens by such provisions of local legislation. 
The conflicts arising out of the attempt to limit diplomatic inter- 
position have been especially prominent in Latin-America. We have 
surveyed the various measures, legislative and otherwise, to which 
these states have resorted in order to forestall the interposition of 
foreign governments on behalf of their subjects. We have exam- 
ined the motives which have induced the establishment of these lim- 
itations, and the effect given them by foreign governments and inter- 
national tribunals. 

On the whole, it may be said that the Latin-American states, by 
such legislative limitations upon the right of diplomatic interposi- 
tion, have probably not relieved themselves from what they consider 
one of their greatest sources of evil, the pressure of foreign claims. 

On the contrary the states of Latin- America have suffered greater 
prejudice in the way of lost confidence by the enactment of such 
drastic laws — devices so contrary to sound principles of interna- 
tional law — than would have resulted from the complete abandon- 
December 0, 1866, ibid, Vol. 9, p. 748; decree of July 28, 1871, ibid, Vol. 11, p. 
540; decree of April 6, 1872, ibid. Vol. 12, p. 173. These decrees -were repealed 
by the law of May 28, 1886, ibid, Vol. 17, p. 474, by which optional registration 
was substituted for compulsory matriculation. See Moore's Digest, Vol. VI, pp. 
309-14, and authorities there cited. 

"Law of September 29, 1886, Arts. 21-28, State Papers, Vol. 77, pp. 116-22; 
Moore's Digest, Vol. VI, pp. 314-5, Vol. Ill, pp. 791-3. 

« Honduras, decree of April 10, 1895, Arts. 23-26, State Papers, Vol. 87, pp. 
703-4. Guatemala, decree of February 21, 1894, Arts. 35-41, State Papers, Vol. 
86, p. 1281 et seq.j Venezuela, law of April 16, 1903, Art. 12, State Papers, Vol. 
96, p. 647 et seq. 

« Moore's Digest, Vol. VI, pp. 316-17. 

« Journal du droit international privfi, 1890, pp. 76-77. 



ment of their rights to the recognized principles of international 
law and the submission of their case to the public opinion of the 
society of states. The remedy lies in one direction only. When 
the Latin-American states raise the standard of their judicial organ- 
ization so that the courts will perform their international duty as 
measured by the standard of international law, the continued diplo- 
matic pressure of foreign claims will cease. Until the administration 
of justice in these states itself induces that confidence which will 
relieve them from burdensome diplomatic claims, foreign govern- 
ments will no more than heretofore consider themselves hampered by . 
the provisions of local legislation or by the renunciation of protection 
by the contract of their subject. 

The Chairman. We now pass to the second phase of the dis- 
cussion of the general subject of The Basis of Protection to Citizens 
Residing Abroad, which is : 

The citizenship of individuals, or of artificial persons {such as cor- 
porations, partnerships, and so forth) for whom protection is invoiced. 

I now have the pleasure of introducing to the Society Professor 
Raleigh C. Minor, of Virginia. 



ADDRESS OF PROF. RALEIGH C. MINOR, OF THE UNIVERSITY OF VIRGINIA, 

ON 

The citizenship of individuals, or of artificial persons (such as cor- 
porations, partnerships, and so forth) for whom protections is 
invoiced. 

Gentlemen of the American Society of International Law: I 
have been flattered by the invitation you have extended me to read 
this paper. Its demerits I beg you will ascribe, in part at least, to 
your own courtesy and kindness in affording me the opportunity and 
privilege of addressing this distinguished body. 

In that fabulous state of nature, so glowingly depicted by some 
writers on the Theory of Government, when man roamed the world 
at will, subject to no restrictions save those imposed by his own 



